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Faircloth-to-RAD Conversions
Pose Possibilities for PHAS,
Developers

NICK DECICCO, SENIOR WRITER, NOVOGRADAC

In March, The Michaels Organization (TMOQO), the District of Columbia Housing

Authority (DCHA) and The Warrenton Group started building Kenilworth 166, a new

developmentin Ward 7 in northeast Washington, D.C., with a novel financial process.

The development marked the first time for TMO and
DCHA to venture into a Faircloth-to-Rental Assistance
Demonstration (RAD) conversion. Such transitions
allow public housing authorities (PHAs) to replace
apartments that were demolished or disposed of and

convert them to Section 8 housing after construction.

The program fuses a limitation placed on PHAs via
federal legislation in 1998 with the RAD program, a

partnership that preserves public housing by infusing

Image: Courtesy of The Michaels Organization
An artist’s rendering depicts the future Kenilworth 166, an affordable
housing development in Ward 7 in Washington, D.C.

it with private capital. RAD has evolved during the
past decade into an essential tool in the preservation

of public housing.

As the Kenilworth 166 plan steered toward financial
closing, the U.S. Department of Housing and Urban
Development (HUD) unveiled guidelines for Faircloth-
to-RAD conversions in May 2021.

“Regarding this concept, our team was talking to
HUD about the concept right before HUD put out

official guidance for the Faircloth-to-RAD conversion



process,” said Christopher Earley, TMO regional vice
president of development in the mid-Atlantic region.
“We were going to proceed down the mixed-finance
path via DCHA. As the project continued moving
forward, we worked with DCHA to pivot toward what
HUD had not quite yet dubbed the ‘Faircloth-to-
RAD’ process. We were then able to get our lenders
and investors comfortable with the Faircloth-to-
RAD process such that got the RAD conditional
commitment in time to reach a financial closing prior

to the end of 2021.”

Kenilworth 166 serves as an example of what is
possible with Faircloth-to-RAD conversions. There
were 89 apartments within the original footprint of
what will be Kenilworth 166, the first phase of a three-
phase, 530-home development, with replacement
public housing apartments to be rent subsidized by
local rent subsidies and the 89 apartments of the
existing development, dubbed Kenilworth Courts.
The first phase will add 87 homes, converting the
combined 166 through the Faircloth-to-RAD process.

Image: Courtesy of The Michaels Organization

An artist’s rendering depicts the future Kenilworth 166, an affordable
housing development in Washington, D.C., built in part using the
Faircloth-to-Rental Assistance Demonstration process.

The History

The Faircloth Amendment, sometimes called “the
Faircloth limit” and “the Faircloth authority,” bloom
from the Quality Housing and Work Responsibility
Act of 1998. It’s named for former North Carolina Sen.
Lauch Faircloth, who added a stipulation to the bill
that capped PHAs from adding to their public housing
stock as of Oct. 1, 1999.

However, many PHAs operate today with fewer
apartments than they did in 1999, with estimates
exceeding 220,000 homes lost due to demolition and
disposal. HUD hosts a listing on its website of all
PHAs with Faircloth authority and the number of new,
rent-assisted apartments it is permitted to create. The
list, called the “National List of Maximum Number
of Units Eligible for Capital Funding and Operating
Subsidy by PHA,” is accessible via HUD’s Office of
Capital Improvements page under HUD’s Office of
Public and Indian Housing (PTH).

Greg Byrne helps PHAs with business planning and
board training through a consulting firm that bears
his name. Byrne has spent more than 40 years in
public housing, including more than a decade as the
director of HUD’s Affordable Housing Transaction
Division. He called the 220,000-apartment deficit

“staggering.”

“It’s still unbelievable to me that there are 220,000
Faircloth units in this country,” Byrne said. “That
means since the passage of the bill, ... that there
have been 220,000 public housing units demolished
or disposed of and not rebuilt. It's a mind-

boggling number.”

RAD, authorized by HUD in 2011, allows PHAs to
convert public housing into project-based Section
8 homes with financial assistance from private
developers. Faircloth-to-RAD conversions allow HUD
and PHAS to restore or add apartments to their stock
by creating and/or redeveloping public housing and
converting it to Sec. 8 through RAD.

“Before RAD, mixed finance deals were really the
predominant way of rehabbing public housing
properties, but that fell out of favor with investors due
to the unpredictability of the public housing subsidy,”
said Rich Larsen, a partner in Novogradac’s Toms

River, New Jersey, office.

As of early May, there were 34 Faircloth-to-RAD
developments in the pipeline, according to Tom Davis,

director of the Office of Recapitalization at
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HUD. The transaction on which the process was
modeled, a development in Baltimore, has completed
conversion. Another highlight of the program thus far
is in Galveston, Texas, where the local PHA is using
the process to rebuild The Oleander at Broadway, a
419-apartment community that will restore 174 homes

damaged by Hurricane Ike in 2008.

Image: Courtesy of The Michaels Organization

An artist’s rendering depicts the future Kenilworth 166 in Washington,
D.C. The development was one of 34 across the country to use

the Faircloth-to-Rental Assistance Demonstration process, which
allows public housing authorities to replace apartments that were
demolished or disposed of and convert them to Section 8 housing after
construction.

Making it Work

Counterintuitively, while the Faircloth amendment
was intended to slow expansion of public housing, the
220,000-apartment deficit means some PHAs find
themselves in the position to add housing to their
stock, so long as they stay below the limit. This can
be an acquisition/rehabilitation of an existing mixed-
finance public housing property, a new construction
or a federalization of a market-rate or other type of

housing property.

“HUD is saying we’ll turn the spigot back on if you
can do it,” Byrne said. “Where else can you find

commitment like that in government?”

Faircloth-to-RAD
works through a hypothetical development, one

Larsen  demonstrated  how
with 25 public financed homes and another 25
financed through low-income housing tax credits
(LIHTCs). A Faircloth-to-RAD conversion allows a
private developer to take a property leaving LIHTC

syndication and make all 50 apartments into public
housing before converting them through the RAD
process, which would deliver Sec. 8 housing.

The design is to “create an almost seamless
underwriting process to bring the unit on under
Faircloth, but immediately flip to a RAD transaction,”

Byrne said.

Davis said the process provides multiple advantages
to PHAs, delivering underwriting certainty regarding
the future rents at a planned new development and it
streamlines two HUD processes to occur in parallel

rather than one after the other.

“These innovations make it much easier for a PHA,
or its development partner, to plan and finance the
construction of new units, knowing that the units will
be able to receive Section 8 rental assistance upon
their completion,” Davis said. “It also streamlines
review processes within HUD, allowing for more
approve and complete

efficient turn-times to

transactions.”

Biggest Obstacle

In the case of Kenilworth 166, Earley said TMO
had worked with DCHA for more than a decade to
bring together.

What makes a property a candidate for Faircloth-
to-RAD conversion varies based on need. While
some developments are ripe for demolition, others
require renovation. It’s a question of finding the right
financing tools. What might be an appropriate fit for
Ward 7 in the District of Columbia, for example, may
not be a fit for a development in Baltimore, Chicago or

Dallas, Earley said.

“That’s part of the decision-making process,” Earley
said. “I think it’s going to be market-driven as far as
what jurisdiction we’re talking about. In the District of
Columbia, DCHA is a relatively sophisticated housing
authority with respect to the creative use of the

affordable housing tools they have at their disposal—



and were open to pivoting to what is now known as
Faircloth-to-RAD."

Earley, Byrne, Davis and Larsen agreed that the
biggest challenge in Faircloth-to-RAD conversions is
making the math work when it comes to rents. Larsen
said taking on rent subsidies might be necessary to
make Faircloth-to-RAD deals happen. This is because
under public housing funding formulas, new units get
less subsidy than existing inventory, which are already

funded generally well-below market rents, Byrne said.

“Over the past year, as development teams have
brought us ideas and explored potential transactions,
we've learned a lot about the next tier of challenges,”
Davis said. “One of the biggest challenges is the
relatively low rent levels. Certainty in knowing the
rent is helpful, but it only goes so far if the rent is too

low to make the underwriting work.”

Davis said Moving-to-Work (MTW) agencies, a subset
of the public housing authorities nationwide, have
the power to supplement the rents. This is the route
Kenilworth 166 took. Earley said that some of the
Kenilworth 166 apartments will be subsidized through
local rent subsidies, in addition to DCHA rent subsidy
available via HUD’s MTW Demonstration Program,
which allows PHAs to design and test new strategies
to use funding more efficiently. At Kenilworth 166, all
166 are 4% LIHTC apartments with rent restrictions
up to 50% of the area median income (AMI), of which
118 will be replacement public housing apartments
and the remainder will be LIHTC apartments at 50%
of the AML.

Note that DCHA’s MTW designation allows for
higher subsidized rents, which allows for additional
project financing and a higher construction quality
for both the replacement public housing and LIHTC
apartments—thus benefitting community residents in
the long run. Earley was proud of “deep affordability”
across the project and praised the DCHA for taking
an innovative approach to improving the housing
stock within the Kenilworth Courts public housing

community.

“Maybe I have on rose-colored glasses,” Earley said.
“Residents get newly built units, and no one will be
able to tell what which apartments are being rent
subsidized or not—additionally, the RAD conversion
adds to the certainty of subsidy, which helps sustain

households living in the subsidized apartments.”

Byrne said the obstacles presented by making the
math work on rents may contribute to why the
development of Faircloth apartments has been
slow other than MTW agencies, which have more

flexibilities for Faircloth units.

“I'm trying to produce a unit that I'm not even getting
the same funding that I get for a typical project in
the public housing inventory,” Byrne said. “There
are creative minds out there. But the fact that this
Faircloth number hasn’t budged nationally for several

years means it’s a hard one to use.”

Earley, Byrne and Larsen said the presence of Sec. 8

PBVs provides certainty for lenders and investors.

“Everyone feels if those really are like fixed, long-term
contracts,” Byrne said. “Congress has never failed to
renew Sec. 8 contracts. The lending community is

comfortable with that model.”

Davis said HUD has also identified operational
processes that it can enhance to further streamline

the program.

“We're exploring what we can do to overcome these
challenges,” Davis said. “We know Faircloth-to-RAD
is a work in progress, but already it has stirred the

creativity of the development community.”

An Eye to the Future

Davis said the first step for those interested in
pursuing Faircloth-to-RAD conversions is to
determine whether the local PHA has Faircloth
authority. If they do, then it’s a question of who might
develop the units, such as the PHA or a developer

working with it.
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“The PHA is a critical participant in any Faircloth-
to-RAD effort,” Davis said. “But neither the PHA nor
any development partners need to have a precise plan
before reaching out to us. HUD staff is happy to talk
through the process and brainstorm ideas with teams

considering Faircloth-to-RAD.”

Earley said that while the financing plan shift to
the Faircloth-to-RAD structure required additional
review due to the complex nature of Kenilworth 166
as a development, the Faircloth-to-RAD process
could speed the closing process on a less-compliance

transaction by 60 days.

Earley said communication between parties was
crucial to bringing Kenilworth 166 to bear. That meant
communication between the deal team and HUD, in
addition to project lenders and investors, to make sure
everyone understood the Faircloth-to-RAD process,
particularly since Kenilworth 166 was in the Faircloth-
to-RAD “pipeline” prior to HUD’s April 2021 official

issuance of program guidance.

Byrne said PIH as well as the Office of Recapitalization

deserve credit for coming up with the Faircloth-to-

RAD structure, which minimizes possible additional
retransition work to get from public housing to Sec. 8

without having to re-underwrite a property.

“This is a wonderful thing PIH and the Office of
Recapitalization have done, but it’s still incredibly

hard to produce these units,” Byrne said.

Larsen encouraged PHAs with availability under the
Faircloth limit to consider this as a possible way to
add or rehabilitate apartments “because it is a way to

service low-income communities.”

He said he’s hopeful that creative developers will find

ways to use the structure going forward.

“A lot of housing authorities never want to be first one
to do it,” Larsen said. “Let somebody else do it. That’s
what happened with RAD, too. It didn’t take off right
away. It took a couple years to really gain traction.
Faircloth, when it gets done a few times and there
are nice templates for success, I think you’ll see some
more housing authorities utilize it. It’s a great tool to

create new affordable housing.” $

© Novogradac 2022 - All Rights Reserved.

This article first appeared in the June 2022 issue of the Novogradac Journal of Tax Credits. Reproduction of this publication in
whole or in part in any form without written permission from the publisher is prohibited by law.

Notice pursuant to IRS regulations: Any discussion of U.S. federal or state tax issues contained in this article is not intended to
be used, and cannot be used, by any taxpayer for the purpose of avoiding penalties under the Internal Revenue Code; nor is any
such advice intended to be used to support the promotion or marketing of a transaction. Any discussion on tax issues reflected
in the article are not intended to be construed as tax advice or to create an accountant-client relationship between the reader
and Novogradac & Company LLP and/or the author(s) of the article, and should not be relied upon by readers since tax results
depend on the particular circumstances of each taxpayer. Readers should consult a competent tax advisor before pursuing
any tax savings strategies. Any opinions or conclusions expressed by the author(s) should not be construed as opinions or
conclusions of Novogradac & Company LLP.

This editorial material is for informational purposes only and should not be construed otherwise. Advice and interpretation
regarding property compliance or any other material covered in this article can only be obtained from your tax advisor. For
further information visit www.novoco.com.
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